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About ANTAR

ANTAR is a national advocacy organisation working for
Justice, Rights and Respect for Australia’s First Nations
Peoples. We do this primarily through campaigns,
advocacy, and lobbying.

ANTAR is working to mobilise Australians to vote YES at the referendum for a First

Nations Voice to Parliament enshrined in the Constitution, and for this to be

complemented with a Makarrata Commission to drive agreement making and

truth-telling processes across Australia.

We also engage in national advocacy across various policy and social justice issues

affecting Aboriginal and Torres Strait Islander communities, including cultural heritage

protection; justice reinvestment, over-incarceration and raising the age of criminal

responsibility;  anti-racism campaigns, native title and land rights, and closing the life

equality gap.

ANTAR is a foundational member of both the Close the Gap Campaign and Change the

Record Campaign Steering Committee, and an organisational and executive committee

member of Just Reinvest NSW. ANTAR has been working with Aboriginal and Torres

Strait Islander communities, organisations and leaders on rights and reconciliation

issues since 1997. ANTAR is a non-government, not-for-profit, independently funded

and community-based organisation.
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About Australian Lawyers Alliance (ALA)

The Australian Lawyers Alliance (ALA) is a national association of lawyers, academics

and other professionals dedicated to protecting and promoting justice, freedom and

the rights of the individual.

We estimate that our 1,500 members represent up to 200,000 people each year in

Australia. We promote access to justice and equality before the law for all individuals

regardless of their wealth, position, gender, age, race or religious belief.

The ALA is represented in every state and territory in Australia. More information about

us is available on our website.
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“It is devastating to hear from families who don’t understand why

the system does not take these cases seriously… As a former

police officer, I know there is a different urgency into looking for

First Nations women and girls.”

Yamatji Noongar woman and Greens Senator for Western Australia, Dorinda Cox.

Introduction

Thank you for the opportunity to provide comments to inform the Senate Legal and

Constitutional Affairs References Committee’s ‘Inquiry into missing and murdered First

Nations women and children’.

There is a national crisis happening in Australia that we cannot fully comprehend due

to the failure of basic data representation and a lack of media coverage. From the data

available, the rate at which First Nations women and children go missing, or become

victims of murder and homicide is a crisis that demands immediate redress. The reality

in Australia is that First Nations women and children are not only at risk of harm in the

community, but also within the institutions that are meant to protect them without bias

relating to cultural background or the circumstances.

Failing to adequately investigate missing persons reports, homicide and murder cases,

or children fleeing unsafe living conditions of either family homes or out-of-home care,

is a violation of not only the Universal Declaration of Human Rights1 and the United

Nations Convention on the Rights of the Child,2 but also the United Nations Declaration

on the Rights of Indigenous Peoples (UNDRIP).3

The compilation of state and territory police auditing reports uncovers a disturbing yet

recurring pattern of police prejudice and the watering down of incidents that involve

First Nations people.

3 United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP)

2 United Nations Convention on the Rights of the Child

1 Universal Declaration of Human Right
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Unfortunately, in light of the Royal Commission into Aboriginal Deaths in Custody which

identified the discriminatory policies and procedures of Australia’s criminal justice

system, we have not seen the full implementation of the recommendations that leave

First Nations people at risk of having their basic human rights violated through the lack

of culturally appropriate service provision.4

In this submission, ANTAR and the ALA will demonstrate with supporting evidence that

the current government funded policies and procedures that exist across Australia are

failing First Nations communities and would be better placed in First-Nations-led

organisations, programs and services.

The terms of reference that will be addressed in this submission are:

a. The number of First Nations women and children who are missing and murdered;

b. The current and historical practices, including resources, to investigating the

deaths and missing persons reports of First Nations women and children in each

jurisdiction compared to non-First Nations women and children;

c. The institutional legislation, policies and practices implemented in response to all

forms of violence experienced by First Nations women and children;

d. The systemic causes of all forms of violence, including sexual violence, against

First Nations women and children, including underlying social, economic, cultural,

institutional and historical causes contributing to the ongoing violence and

particular vulnerabilities of First Nations women and children;

e. The policies, practices and support services that have been effective in reducing

violence and increasing safety of First Nations women and children, including

self-determined strategies and initiatives.

4 Redfern Statement – Family Violence and Justice Workshop (2017)
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A. The number of First Nations women and children who are

missing and murdered

First Nations women commonly face negative experiences with police when

attempting to report violence. This can include criminalisation for past offences.5

In particular, Aboriginal and Torres Strait Islander women are at a high risk of police

misidentification, and are more likely to be misidentified ‘simply because they are

Aboriginal.’6 Such responses reinforce the idea of First Nations people as the ‘ideal

offender’ rather than the ‘ideal victim,’ who are thereby rendered unworthy of the same

time, attention, or credibility given to non-Indigenous people.7

There remains no official data of the exact number of missing and murdered Aboriginal

and Torres Strait Islander women in Australia. However, as has been recently reported,

we know that there has been at a minimum, 315 women killed or disappeared in the

last two decades.8 Research on data collection raised serious concerns about the rate

at which First Nations women and children feel comfortable reporting incidents to

authorities, and the rate at which authorities record Aboriginal and Torres Strait

Islander status. Lack of appropriate reporting processes impedes the ability to activate

the services that are funded by the government for the purpose of supporting

Aboriginal and Torres Strait Islander peoples at risk of violence or coming into contact

with the criminal justice system.

The ​​Australian Human Rights Commission’s Wiyi yani u Thangani report (2020)

indicated that:

‘Aboriginal and Torres Strait Islander women make up 16% of all

female murder victims in Australia and also make up 10% of

unsolved missing persons cases.’9

9 AHRC: Wiyi yani u Thangani report (2020)
8 Four Corners: How Many More?

7 NITV: OPINION: First Nations kids make up about 20 per cent of missing children, but get a fraction of the
media coverage

6 UNSW Sydney. Unintended, but not unanticipated. Coercive control laws will disadvantage First Nations
Women.

5 Anrows: Innovative models in addressing violence against Indigenous women: State of knowledge paper
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Despite only making up less than 6% of the Australian population under 18, First

Nations young people comprise approximately 20% of missing children's cases.10

Governments have a responsibility to award the same level of urgency to First Nations

children as they do to non-Indigenous children.

The Strong Families: Safe Kids report by the Secretariat of National Aboriginal and

Islander Child Care (SNAICC), National Family Violence Prevention Legal Services

(NFVPLS), and National Aboriginal and Torres Strait Islander Legal Services (NATSILS)

found that across five jurisdictions between 2008-12, First Nations women were

victims of homicide cases at a rate 15 times higher than non-Indigenous women.

The reality of these statistics is likely to be higher with the acknowledgement that 90%

of domestic violence incidents within Aboriginal and Torres Strait Islander communities

remain unreported.11 This is attributed to systemic racism within Australian policing that

has resulted in victims being perceived by officers as perpetrators of violence, or being

arrested for unrelated warrants.

The inconsistency of statistics of missing and murdered First Nations women and

children makes it difficult to develop practical and effective responses that will have a

positive impact on protecting the most vulnerable groups within Australian society.

Australian data statistics distinguish First Nations and non-Indigenous populations on

an ad hoc basis despite the continual demand for statistics to accurately portray the

disproportionate experience of First Nations people. There are First Nations institutions

such as Maiam Nayri Wingara Indigenous Data Sovereignty Collective who have

established themselves on the principles of benefiting and protecting First Nations

Peoples’ rights.12

It is recommended that institutions such as those who seek to accurately represent

First Nations people within the Australian population are supported to continue to

address the data representation gap and ultimately strategise how to protect victims.

12 Maiam nayri Wingara
11 AHRC: Wiyi yani u Thangani report (2020)

10 NITV: OPINION: First Nations kids make up about 20 per cent of missing children, but get a fraction of
the media coverage.
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B. The current and historical practices, including resources, to

investigating the deaths and missing persons reports of First

Nations women and children in each jurisdiction compared to

non-First Nations women and children

New South Wales

When families of missing Aboriginal and Torres Strait Islander women and children

report their concerns to authorities, they are oftentimes met with disbelief, suspicion

and indifference about the severity of the matter.13 In 2014, NSW Police revealed that

First Nations people make up 7% of unsolved cases and 10% of missing females were

Aboriginal and Torres Strait Islander women.14 No data has been updated since. In

NSW, like in other states, the idea that First Nations people are transient often leads to

the understanding of missing persons cases which relate to First Nations people as

less serious or the perception that the missing person is less likely to be at risk of harm

or danger than is it were a non-Indigenous person.15

In the Bowraville Case16, the NSW Legislative Council noted that disinterest, the

negative relationship between police and First Nations community, and inexperienced

officers in charge, were obstacles to bringing justice to the missing children.

The Bowraville children’s family have called for NSW police to:

● Reform the policies and procedures used in regards to First Nations children to

include consultation with First Nations people; and

● Develop a case study as a future reference that highlights the various lessons and

outcomes learned from the Bowraville investigation.17

More recently, the NSW legal system failed Lynette Daley. Lynette was brutally raped

and murdered by Adrian Attwater and Paul Maris in 2011.18 Three years later, a police

investigation took place and coronial findings suggested that charges be laid.

18 ABC: ‘Lynette Daley death: Adrian Attwater and Paul Maris jailed  for brutal attack’.
17 Ibid.

16 The Family response to the murders in Bowraville

15 ABC: Constance Watcho’s death is unspeakable, yet it isn’t listed as a homicide

14 ABC: ‘Lost, Missing or Murdered?’
13 Deathscapes: ‘Indigenous femicides and the killing in progress’.
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However, the NSW Director of Public Prosecutions (DPP) dropped the charges and left

Lynette’s family feeling traumatised, shocked and confused. Lynette’s stepfather noted

that “she was just a statistic” to the DPP, and that:

“If it was two Aboriginal boys and they had done that to a non-Indigenous

person, they would've been in jail ages ago and that's the difference. I don't

care how much you sugar coat it, that is the difference.”19

After nearly seven years of fighting for justice, the two men were charged and

sentenced. Dr Hannah McGlade, a Nyungar woman, and Associate Professor at the

Curtin School of Law explained:

"This shocking case showed the violent racism, not just of the individual male

perpetrators who violated her in the most inhumane way, but of the legal

system that also failed to treat her life as worthy."20

Australian Capital Territory

Many reports and publications tend to exclude the Australian Capital Territory (ACT).

The Child Protection and Aborginal and Torres Strait Islander Children Sourcesheet

stated that new and repeat client information in the ACT has not been available since

2016/17.21 Limitations to data in regards to domestic violence, sexual violence and child

abuse is due to under-reporting in circumstances where First Nations communities fear

the media, racism, and child removal.

In 2009, the ACT Victims of Crime Coordinator published the We Don't Shoot Our
Wounded22 report urging the ACT government to implement a family violence service

for First Nations victims. It was revealed that 6% of the calls received were Aboriginal

and Torres Strait Islander women. However, the service lacked cultural knowledge and

urgently needed a reform.

22 ACT Victims of Crime Coordinator: We Don’t Shoot Our Wounded

21 Child Family Community Australia: ‘Child protection and Aboriginal and Torres Strait Islander Children’

20 Mamamia: ’Lynette Daley was raped and murdered in 2011. It took six years for her killers to be sent to
prison’.

19 Independent Australia: ‘The Lynette Daley story: A failure in the justice system for Indigenous
Australians’.
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The report went into further detail, highlighting the clear difference in how First

Nations people interact with the services and mentions the severed relationship

between the criminal system and the victims.

Several recommendations were suggested including:

● Implementing frameworks and strategic plans to support and heal the victims;

● Setting up a First Nations specific service where legal, advocacy and practical

activities can be delivered;

● Develop education programs to help men live violent-free lives; and

● Provide assistance and support to women from the time they report to police to

court processes.

It took the ACT government ten years to address and respond to the report. The

recommendations were confronted in the ACT Aboriginal and Torres Strait Islander

Agreement 2019-202823 which also reflects Closing the Gap targets. With the ten year

delay, the Dhunlung Yarra Service was created to specialise in case management for

high-risk cases in the ACT.24 The We Don’t Shoot Our Wounded report is an example of

the ongoing pressure for governments to address the disadvantages of First Nations

people.

Queensland

As we continue to see reports emerge of systemic racism within the Queensland Police

Service (QPS) and Queensland senior officers being accused of racialised language

and dishonest behaviour towards the QPS First Nations reference group,25 it is First

Nations victims that suffer the consequences. The recent refusal to grant the United

Nations Subcommittee on Prevention of Torture (SPT) access to inpatient units in

Queensland demonstrates the ready denial of Australia’s most vulnerable peoples’

basic human rights.26

26 Australian Lawyers for Human Rights: Joint statement of concern regarding suspension of UN
Subcommittee on Torture visit to Australia following lack of co-operation in New South Wales and
Queensland.

25 The Guardian: ‘You people’ : second-top cop accused od racialised language towards Queensland First
Nations leaders

24 Canberra weekly: ‘Indigenous Family Violence Service Set Up Years After Recommendation’
23 ACT Aboriginal and Torres Strait Islander Agreement 2019-2028
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The statistics on missing people in Queensland was notably more difficult to pinpoint

than other states. A statement released by the Queensland Government in July 2022,

stated that ‘there are currently 394 people in Queensland on the long-term missing

persons register’.27

It was also reported by the Police Commissioner that ‘on average 25 people were

reported missing to police every day in Queensland’.28 The Australian Federal Police

Missing Persons database only identifies 64 registered long-term missing persons in

Queensland and the only way to identify an Aboriginal or Torres Strait Islander Person

is through the stereotypical physical features in the ad hoc supply of images.29

The Queensland Police website includes a portal for victims of crime, however, there is

no immediate indication of culturally sensitive services that would be appropriate for

Aboriginal and Torres Strait Islander peoples.30

Like the many other families who seek closure and justice on the disappearance or

murder of their loved ones, First Nations mother-of-ten Constance Watcho’s case

should have been front page news across the world following the discovery of her

remains in a sports bag in Brisbane in 2018.31 Despite evidence linking a suspect who

lived with Constance, Coroner Stephanie Gallagher adjourned the hearing by stating:

"The evidence is very much full of conflict and there is very little new or useful

information in there to inform this court and the family of what actually

happened to her”.32

The perceived instability of Constance Watcho’s life following her release from prison

cannot be used as an excuse to water down a murder case or police due diligence.

Reports of missing and murdered First Nations women that fail to have basic protocols

of investigation deployed, negatively impact the relationship between the State and

First Nations victims or people ar risk.33

33 The Guardian: ‘Queensland police inquiry hears allegations of recruits being taught racism, officers
being raped’.

32 ABC: ‘Man living with Constance Watcho and her partner tells inquest he loaned her the bag her bones
were found in’.

31 NIT: ‘Emotional start to probe into slain Queensland Aboriginal mother’.
30 Queensland Police, victims of crime.

29 Australian Federal Police: Missing Persons: Queensland

28 Ibid.

27 Queensland Government: ‘Supporting National Missing Persons Week’ (2022)
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The Women's Safety and Justice Taskforce, Hear Her Voice report seeks to address

coercive control and domestic and family violence in Queensland.34

The recommendations in the report outline in depth:

● Recommendation for systemic reform;

● Raising awareness and understanding in the community;

● Improving primary prevention;

● Improving service system responses;

● Holding perpetrators accountable to stop the violence;

● Improving police responses;

● Improving how legal practitioners and judicial officers respond;

● Improving court responses;

● Immediate legislative reforms against coercive control;

● Legislating against coercive control;

● Monitoring, evaluation and governance.

Extensive consultation and reporting on how to address issues of domestic and family

violence are already underway. Rather than generating new reports that confirm the

credibility of previous recommendations, resources need to be directed towards

implementing the recommendations and programs that are First Nations initiated and

led in line with cultural needs.

Northern Territory

There are 31 people registered as missing in the Northern Territory (NT) on the

Australian Federal Police’s Missing Persons database35, although the real figure is

assumed to be much higher. The number of missing First Nations women in the state

currently sits at 15.36 It is claimed that due to the remoteness of the NT that the NT

Police ‘can’t confirm how many people there are missing’.37 As of 2021, First Nations

37 NT News, ‘Missing: The people who vanished into thin air in the Northern Territory’.

36 Vanished: The Unsolved Cases of First Nations Women. (SBS).

35 Australian Federal Police,Missing Persons
34 Women's Safety and Justice Taskforce: Hear Her Voice
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people represented 30.8% of NT’s population. First Nations people in the NT makeup

7.8% of the national First Nations population.38

In 2014, First Nations woman and mother Joanne Anderson vanished from the small

town of Makarata, NT. Police investigations in response to the case were:39

● Under-resourced and suffered from limited staffing, resulting in time delays and

inefficiency;

● Culturally misinformed and negligent – police assumed the victim went ‘walkabout’,

citing the commonly held idea that First Nations women lead an ‘itinerant’ lifestyle;

● Further investigations failed to be carried out as a result;

● It took police three weeks to follow up on eye witness reports, all of which turned

out to be inconclusive.

Given the delicate timeframe within which authorities operate to find a missing person,

this approach delayed “a crucial search time in what could have been the difference

between life or death”.40

For domestic violence related offences that result in murder, there is a similarly

observed pattern of police neglect or ‘under-policing’ with respect to First Nations

women. According to the British Journal to Criminology, 75% of First Nations women

who were killed ‘experienced police reluctance and inaction following domestic

violence.’ This was the case for Ms Rubuntja, who was murdered by her ex partner in

Alice Springs in 2021. It is noted that police were contacted 18 times over two years for

allegations of abuse, but this failed to amount to any formal charges. It was revealed

later in court that her perpetrator murdered his ex partner in 1997 during a stabbing

spree, and had a history of violent crime. Despite clear warning signs requiring

intervention, no actions were taken by police to ensure the victim’s safety.41

The NT experiences the highest rates of domestic, family and sexual violence (DSFV)

in Australia. DFSV related homicides are also disproportionately high, and in 2015 rates

of sexual assault were almost 50% higher than the next highest jurisdiction.42 People in

42 NTCOSS Submission to the Inquiry into domestic, Family and Sexual Violence. (2020).
41 Four Corners: How Many More?
40 Ibid.

39 Vanished: The Unsolved Cases of First Nations Women. (SBS).

38 Northern Territory Government: Northern Territory Economy: Department of treasury and Finance
(2021)
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rural and remote regions are particularly vulnerable to both the causes and effects of

DFSV and sexual assault, including higher levels of unemployment, homelessness, and

lower levels of educational attainment.43

Aboriginal and Torres Strait Islander people are vastly overrepresented in these areas,

comprising 74.8% of the population in very remote Australia (NT).44 First Nations

women are particularly impacted by domestic, family and sexual violence, with rates of

victimisation 18 times higher than for non-Indigenous women.45 These disproportionate

rates are not mirrored in government policy or investigation methods.46

An audit into policing in remote NT showed that policing resources are inappropriately

channelled. First Nations communities in the NT are over-regulated and over-managed,

without seeing any of the expected benefits.47 For example, although the Northern

Territory Emergency Response saw an increase in policing in remote communities

(which in 2009 had the largest police workforce in Australia), law enforcement in these

communities is limited, non-existent, or wholly culturally inappropriate.48 Currently, the

NT has the highest ratio of police in the country, yet rates of crime and levels of safety

have failed to improve.49 Resourcing for early intervention, education, community

development, and other solutions for addressing the root causes of violence and crime

are not prioritised, despite being shown to be more effective.50

A contextually driven approach in the NT is required, along with needs-based funding

to take into account ‘high levels of violence, racism, distance, language and other

structural barriers.’51

51 Closing The Gap Campaign Report. (2021). Transforming Power: Voices For Generational Change.
Lowitja Institute for the Close the Gap Steering Committee Report.

50 The Allen Consulting Group: Independent Review of Policing in Remote Indigenous Communities in the
Northern Territory: Policing Further into remote communities, 2010.

49 NT Police Ratios highest in the nation, yet territorians still feel unsafe. 2021.

48 The Allen Consulting Group: Independent Review of Policing in Remote Indigenous Communities in the
Northern Territory: Policing Further into remote communities, 2010.

47 The Guardian. 2021. More police in remote NT areas is a direct threat to Aboriginal community, elders
say.

46 Ibid.
45 NTCOSS Submission to the Inquiry into domestic, Family and Sexual Violence. (2020).

44 ABS: Very Remote Australia (NT): 2016 Census All Persons QuickStats.

43 Ibid.
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Western Australia

An investigation into family and domestic violence fatalities showed that whilst

Aboriginal and Torres Strait Islander people made up 3.1% of Western Australia’s

population in 2012, they accounted for 33 percent of victims of family and domestic

violence offences.52 In particular, First Nations women in Western Australia (WA) are at

a high risk of murder and are 17.5 times more likely to be a victim of homicide. Despite

these findings, there is an observed lack of resources, attention, and culturally

appropriate services dedicated to investigating the deaths and missing persons of

First Nations Women and children.53

This divide is demonstrated by comparing the high-profile disappearance of the

non-Indigenous child Cleo Smith, who was abducted from a campsite in WA in 2021, to

that of Baby Charlie Mullaley – a 10-month-old First Nations boy who was tortured and

killed after being kidnapped by his mother’s former partner in WA in 2013.54 In Cleo’s

case:

● Police were dispatched within ten minutes of a missing person’s report being filed;

● Shortly after, an air, land and sea search was conducted around the area where

she disappeared;

● The disappearance was well publicised, receiving extensive media coverage and

over 1,000 community calls to crime stoppers;55

● The police offered $1 million for information on her whereabouts.

Cleo’s case received a well-resourced, targeted, and immediate response, while the

disappearance of baby Charlie received comparably little police commitment, with a

2016 investigation by the Corruption and Crime Commission finding a ‘delayed and

ineffective response by individual officers on the night of Charlie’s disappearance.’56

For example, although police were notified that Charlie was in grave danger around

midnight on the night of his disappearance, a police report was not generated until

56 Corruption and crime commission (2017): Report on the response to a particular incident of domestic
violence on 19-20 March 2013.

55 The West Australian: Cleo Smith search, Timeline of important events.
54 ABC News: Cleo Smith case sparks calls to treat Indigenous missing children equally.
53 NITV: Voice of missing and murdered heard in WA Parliament. (SBS).
52 VRO Family and Domestic Violence Investigation Report.
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1.20AM, several hours later. The Mullaley family also dealt with significant red tape in

the process of investigation that is not mirrored in Cleo’s case, such as requiring the

family to produce medical proof that Ms Mullaley was Charlie’s biological mother.57

Although the official stance taken by authorities is that it is ‘impossible to know’ if a

more rapid response could have saved Charlie’s life,58 research literature observes that

deaths occur where police fail to follow established procedures and apply these

procedures inconsistently.59

Western Australia’s new plan to reduce family and domestic violence was launched in

2020.60 A review of the previous State Strategy identified numerous inadequacies of

the governing framework. It lacked a dedicated strategy for First Nations Peoples,

failed to establish coherent procedural guidelines for police reporting and monitoring

of progress for stated outcomes under the plan, and did little to improve data gaps

relating to different communities experiencing higher levels of violence.61

An audit into cultural security within WA police also revealed a significant lack of

cultural competence training for police, nor any development strategy targeted to

managing Aboriginal and Torres Strait Islander matters. Issues of transparency and

accountability were identified in all existing processes, procedures, and frameworks,

as well as minimal, if any, involvement from the First Nations community in informing

them.62

Whilst police undoubtedly have a fundamental role to play in addressing the

aforementioned issues, there also needs to be culturally-secure policies and

organisational practices established that support the right attitudinal and cultural shifts

to occur. This is something that can only be achieved with the explicit and direct

involvement of First Nations  communities at every stage of this process.63

63 Ibid.
62 Cultural Security Audit for WA Police (2018).
61 Western Australian Ombudsman Investigation.
60 Western Australia’s Strategy to Reduce Family and Domestic Violence (2021).
59 VRO Family and Domestic Violence Investigation Report.
58 Enormous Support for inquest into Charlie Mullaley’s brutal murder.
57 Enormous Support for inquest into Charlie Mullaley’s brutal murder.
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South Australia

According to South Australia (SA) Police’s Annual report 2020-21, 12,494 South

Australians were reported missing, with 99.9% of those also reported found.64

Where police are perceived as being more likely to delay response times or resources

for investigating missing persons cases, First Nations victims’ families turn to their own

resources prior to seeking police assistance, increasing the risk of danger for victims.65

Recently, two First Nations  brothers, Peter and David Woodford aged 12 and nine

respectively, went missing after being seen leaving their Christies Beach home in

Adelaide’s south on BMX bikes. Despite the children going missing on Tuesday 20

September 2022, community appeal was delayed until Sunday 25 September. Police

waited five days before releasing images of the young boys and issuing a missing

persons report.66

Earlier in 2021, Coober Pedy elder, Aunty Shirley Williams – who lived with dementia –

was reported missing following investigations carried out by her family. Inaccurate

official records of Aunty Shirley’s age and the knowledge of her dementia made Aunty

Shirley a high-risk missing person. Despite cooperation with police, the Williams family

criticised the operation for being too little, too late, and expressed their concerns by

saying:

“That’s my mother who’s out there in the middle of nowhere, she’s a human

being like us.”67

South Australia Police’s Annual report 2020-2168 also identified that of 1,928 complaints

received by the public:

● 928 complaints related to ‘failure to action service request; poorly informed

decisions; incorrect or incomplete service provided’;

● 795 complaints related to ‘service design doesn’t meet customer needs; poor

service fit with customer expectations’;

68 South Australia Police, Annual report 2020-21: Public Complaints.
67 SBS News: ‘Family of missing Indigenous elder asked why authorities aren’t doing more to help find her.’

66 NIT: ‘Missing Aboriginal children Peter and David Woodford found after six days’.

65 Australian Institute of Criminology: ‘Missing Persons: Who is at risk?’ Research report 08 (2017).
64 South Australia Police, Annual report 2020-21.
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● 79 complaints related to ‘lack of staff punctuality; excessive waiting times (outside

of service standard); timelines not met’; and

● 73 complaints related to ‘customer’s confidentiality or privacy not respected;

information shared incorrectly’.

First Nations families, like any victim’s family, want closure as to whether their family

member is safe, or in the worst of cases be able to commemorate the body of a person

who could not be located alive through cultural ceremonies.

Police competency when responding to reported incidents should be of least concern

when a victim’s family depends on the resources and training of police departments to

locate their loved ones.

Victoria

The 2022 audit titled Victoria Police handling of complaints made by Aboriginal
people69 identified concerning patterns in how Victorian Police respond to and

investigate matters relating to Aboriginal people. The audit highlighted areas of

concern included:

● Police use of force;

● Low level of complaints that were substantiated;

● Inappropriate interviewing, documentation of contact and welfare checks for

Aboriginal children under the age of 17;

● Lack of understanding of human rights, especially relating to Aboriginal people;

● Poor recording of Aboriginal status;

● Failure to update complainants on investigation progress;

● Inadequate use of specialised resources;

● Evidence of bias or lack of impartiality; and

● Inaction of conflicts of interest raised by Aboriginal stakeholders.

Despite the Victoria Police having dedicated resources such as an Aboriginal

Community Liaison Officer and a Police Aboriginal Liaison Officer, these resources

become redundant when there is insufficient declaration of Aboriginal and/or Torres

69 Victoria Police handling of complaints made by Aboriginal people.
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Strait Islander status or the watering down of complaints that may not make it to the

stage of requiring a referral.70

A better alternative is to invest in the community controlled services already well

established in the communities in Victoria. The Victorian Aboriginal Child Care Agency71

(VACCA) provides services such as cultural strengthening programs, family violence

services and justice support services that are culturally informed.

Tasmania

The 2021 Census of Populations and Housing identified that 30,000 people identified

as Aboriginal and/or Torres Strait Islander, representing 5.4% of Tasmania’s

population.72 Similar to other states and territories, the distinction of First Nations

populations from non-Indigenous populations is difficult when attempting to

investigate the rate of missing and murdered First Nations women and children.

The lack of statistics doesn’t mean that there aren’t any cases of Aboriginal and Torres

Strait Islander women and children missing or murdered in Tasmania. It is more likely

that they are included in general Australian statistics, however, due to First Nations

women being the most legally disadvantaged group in Australia73, issues of injustice

and lateral violence cannot be addressed if there is no clear indication on the rate at

which First Nations women or children are victims of domestic violence or missing

persons cases. A report where SNAICC, NFVPLS, and NATSILS collaborated identified

that low reporting could be explained by fear of criminalising other First Nations people

who are perpetrators of violence, fear of having children taken away, and lack of

confidence in police or community support.74 In the AHRC Wiyi yani u Thangani report
(2020), a women from Hobart reflected:

‘Unless there is a healing pathway, no one will say anything. Everything is about

punishment – a learned behaviour from colonisation. Not a way of repair. These

were hard conversations to have. Then working with male prisoners – talking

74 Strong Families, Safe Kids: Family violence response and prevention for Aboriginal and Torres Strait
Islander children and families

73 Vice, ‘Life for Australian Indigneous Women is Tough, But There’s Plenty to be Hopeful About.
72 ABS, ‘Tasmania: Aboriginal and Torres Strait Islander population summary’.

71 Victorian Aboriginal Child Care Agency (VACCA)
70 Ibid.
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about being raped by the mothers. They felt like they can’t tell these stories.

The denial and suppression of the continued atrocities that happen. Every man I

have worked with in jail that has enacted child sex abuse, every one was

violently sexually assaulted as a child. It is so complex. It is not saying it is ok,

but there needs to be understanding and that they deserve help.75

Despite the clear disproportionate experience of domestic violence, racism and

application of investigative measures reported across Australia in relation to First

Nations women and children, there doesn’t appear to be easily accessible or obvious

resources and services to investigate missing or murdered First Nations peoples that

differ in their cultural appropriateness when compared with non-Indigenous cases. This

appears counterintuitive when considering the extensive research which supports the

need for First Nations specific services. If there are services, they need to be linked

through the mainstream services to ensure referral.

A review of each jurisdiction has uncovered a pattern of inefficient and inappropriate

procedures to investigate matters involving First Nations victims, with

recommendations for culturally appropriate reforms being ignored. Failure to address

institutional racism places First Nations lives at greater risk. ANTAR recommends that

a justice reinvestment model is adopted to address the inefficiency of the Australian

criminal justice system. Change the Record76 provides evidence that investment in

communities addresses the root causes of offending as well as risk factors that deter

victims from leaving dangerous environments. A justice reinvestment model centres

around place-based, community-driven solutions to criminal justice issues which can

be adjusted to the specific needs in each jurisdiction by providing housing,

employment, health care and education.77

77 Just Reinvest NSW.
76 Change the Record: Justice Reinvestment.
75 AHRC: Wiyi yani u Thangani report (2020).
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C. The institutional legislation, policies and practices implemented in

response to all forms of violence experienced by First Nations

women and children

Despite extensive strategic plans available relating to family and domestic violence,

binding legislation relating to each state and territory include:

● Family Law Act 197578 (Federal);

● Crimes (Domestic and Personal Violence) Act 200779 (NSW);

● Domestic and Family Violence Protection Act 201280 (QLD);

● Family Violence Act 201681 (ACT);

● Domestic Violence Act 201882 (SA);

● Family Violence Protection Act 200883 (VIC);

● Family and Domestic Violence Act 200784 (NT); and

● Family Violence Act 200485 (TAS).

Evaluation of these acts highlighted that there is minimal if any reference to Aboriginal

and Torres Strait Islander peoples beyond basic definitions of the identity of a First

Nations person.86 87 88 89 There fails to be any identification of a vulnerability that

requires vigilant protection parallel to non-Indigenous legislation other than in

Queensland’s Domestic and Family Violence Protection Act (2012)90. For decades, it

has been demonstrated that violence against First Nations people is a crisis that

demands immediate reform.

90 Domestic and Family Violence Protection Act 2012.
89 Family and Domestic Violence Act 2007.
88 Domestic Violence Act 2018.

87 Family Violence Act 2016.

86 Crimes (Domestic and Personal Violence) Act 2007.

85 Family Violence Act 2004.
84 Family and Domestic Violence Act 2007.

83 Family Violence Protection Act 2008.
82 Domestic Violence Act 2018.

81 Family Violence Act 2016.
80 Domestic and Family Violence Protection Act 2012.
79 Crimes (Domestic and Personal Violence) Act 2007.
78 Family Law Act 1975.
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Despite the Family Law Act (1975)91 outlining the right for First Nations children to

enjoy cultural connection with support and encouragement, First Nations children as

young as ten continue to be detained at unprecedented rates.92

Victoria’s Family Violence Protection Act (2008)93 provides the most extensive mention

of First Nations Peoples’ right to self-determination and data sovereignty. Under the

family violence intervention orders, section 4 (a) and (b) outline the need to maintain

connection between First Nations young people, their culture and their community

where possible. Under the principles section it is also highlighted that the collection

and dissemination of data relating to First Nations people should promote

self-determination and is culturally sensitive. Unfortunately these declarations are lost

in translation when we consider Victoria Police’s handling of complaints by First

Nations people.94 The Tasmanian Family Violence Act (2004)95 further fails to mention

even a definition of Aboriginal and Torres Strait Islander people.

Reports such as the White Ribbon’s proposed Aboriginal and Torres Strait Islander

violence prevention framework targeted at men and boys,96 and the Australian Institute

of Health and Welfare 2018 report of family, domestic and sexual violence in Australia97

have acknowledged the disproportionate experience of domestic and family violence

against First Nations women and children.

Although recommendations set out in reports consistently recognise the impacts of

intergenerational trauma, structural violence and founding violence which relates to the

dispossession of land, there still fails to be legislation which appropriately aligns with

the needs of Aboriginal and Torres Strait Islander victims and perpetrators of domestic

and family violence. Current community-based and run programs are characterised by

their limited capacity to function as a consequence of underfunding, under-resourcing

and their voluntary nature. The mainstream programs available to victims and

perpetrators fail to mitigate the indicators of First Nations peoples health and

wellbeing.98

98 White Ribbon: Australia towards an Aboriginal and Torres Strait Islander violence prevention framework
for men and boys.

97 AIHW: Family, domestic and sexual violence in Australia 2018.

96 White Ribbon: Australia towards an Aboriginal and Torres Strait Islander violence prevention framework
for men and boys.

95 Family Violence Act 2004.

94 Victoria Police handling of complaints made by Aboriginal people.

93 Family Violence Protection Act 2008.

92 Raise The Age.
91 Family Law Act 1975.
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Disregard for the ongoing advocacy for legislation which protects and promotes the

wellbeing of First Nations people, is an injustice to the increased marginalisation that

occurs as a result of failing to establish culturally informed training within programs. It

is recorded that Aboriginal and Torres Strait Islander women are 34 times more likely to

be hospitalised for family violence than non-Indigenous women, with a rate which is

higher for First Nations women living in remote areas.99

In the 2022-2023 National Plan to end Violence against Women and Children there was

the establishment of a standalone First Nations National Plan which includes an

Aboriginal and Torres Strait Islander Advisory Council.100 Committing to reduce violence

against First Nations women by at least 50% by 2031 will require co-designed

processes and the overhaul of punitive measures which criminalise First Nations

victims, to be replaced with a justice reinvestment model, such as Just Reinvest NSW,

which contributes to broader systemic reform in education, health, care and child

protection.101

101 Just Reinvest NSW.

100 Australian Government Department of Social Services: National Plan to End Violence against Women
and Children 2022-2023.

99 Australian Government: National Plan to Reduce Violence against Women and their Children.
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D. The systemic causes of all forms of violence, including sexual

violence, against First Nations women and children, including

underlying social, economic, cultural, institutional and historical

causes contributing to the ongoing violence and particular

vulnerabilities of First Nations women and children

“Aboriginal women who are victims of violence are often
re-victimised in media representations following their deaths…
They are painted in dehumanising terms and seen as responsible
for their own deaths. When attempts are made to ‘humanise’ them,
it is always in language that sees ‘human’ as close to whiteness, as
most palatable to white Australia.”102

Darumbal and South Sea Islander journalist, Amy McQuire

Social and Cultural

First Nations women and children experience racial profiling, racial prejudice and

negative social stigma that contribute to the unjust and unacceptable levels of

violence, abuse and neglect. Socially, the concepts of motherhood and femininity were

stripped by colonisation, which rather deemed First Nations women as commodities.

Stigmatising connotations such as ‘failed mothers’, ‘alcoholics’, ‘insignificant’ and

‘unrescuable’ painted them to be less valuable than the western colonial portrayal of

women.103

The media and the public turns a blind eye towards the degree of violence faced by

First Nations women and often, victims also place blame on mothers and women for

the violence they endured.104 In doing so, women’s stories are silenced and the ongoing

violence fails to be addressed. The normalised violence in households often stems

from unaddressed mental health issues that were direct results of the traumatic

experiences First Nations peoples face.

104 ‘Media constructions of Indigenous women in sexual assault cases: reflections from Australia and Canada’.
103 A Global Silence: A Critical Interpretive Synthesis of Aboriginal Mothering Through Domestic and Family Violence,.
102 ‘Australia Needs an Inquiry into Murdered and Missing First Nations Women’.
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The Bringing Them Home Report highlighted the great extent of various unhealthy

coping mechanisms children may resort to. The lack of social supports meant no

protection nor comfort which ultimately enhances the guilt, shame and low self-esteem

that came with abuse.105

First Nations culture consists of reciprocity and proudly proclaims a complex kinship

system connecting First Nations people to each other and Country. Systemically, the

First Nations kinship system has been eroded by colonialist structures to conform to

the modern nuclear family and western societal standards of nurturing.

Networks and connections based on reciprocity have become weakened. Together

with men, First Nations women are responsible for handing down customs and lore.106

The power imbalance introduced by colonisation in domestic settings can be reflected

in the gender based violence that First Nations women now greatly endure.107 It has

become clear that First Nations women who experience violence may be reluctant to

leave the physical and emotional support that is intrinsically tied to Country and

families. Children also find themselves alienated from society due to the loss and

destruction of culture that tarnishes their sense of cultural identity.

Economic

Economic factors in the ongoing violence perpetrated against First Nations women and

children are primarily the critical under-resourcing of available community programs

and services.108 Social determinants such as education, employment and income are

crucial to being able to live a healthy and content life. A person’s level of education,

employment and income influence their access to better housing and social services.

With the employment rate of First Nations people being 49% compared to 76% of the

non-Indigenous population, pressures from financial instability can create domestic

pressures that contribute to the ongoing violence First Nations women and children

experience.109 Without financial stability, women and children are unable to obtain the

109 AIHW, Determinants of health for Indigenous Australians.
108 A Global Silence: A Critical Interpretive Synthesis of Aboriginal Mothering Through Domestic and Family Violence.
107 The Guardian: 'The deaths of Aboriginal women must spark outrage – and change'.
106 Restoring the Balance First Nations Women, Community, and Culture.
105 Human Rights Commission: 'Bringing Them Home' report.
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resources needed to aid their education, limiting their employment opportunities and

furthermore aggravating the continuous cycle of poverty.

In 2018-19, Australian Bureau of Statistics health survey data revealed that one in five

Aborginal and Torres Strait Islander people live in overcrowded housing, a factor that

impacts education, employment and income.110 Children who live in overcrowded

housing are more likely to experience neglect and abuse, especially in single parent

households.111 Statistics reveal that 55,300 Aboriginal and Torres Strait Islander

children received child protection services and the number of children receiving child

protection services rose between 2016–17 and 2019–20, from 49,200 to 55,300. The

reason for an increase in contact between First Nations children and child protection

services is likely to be associated with factors such as racial profiling, identified

over-policing in communities, and State actions which perpetuate colonial attitudes

towards First Nations people.

Situational factors such as poverty created an environment for opportunistic police

arrests and the systemic failures to address unemployment, lack of housing and health

care fostered the likelihood of violence.112 To gain access to social services, First

Nations women and children living in remote areas are forced to travel to towns which

incurs costs to households. The financial burden of travelling in order to access health

or justice services should not be placed on vulnerable First Nations communities nor

should the decision to leave harmful environments where family or domestic abuse is

present be a decision that leaves First Nations women and children further

marginalised. When First Nations women and children are forced onto the streets due

to fleeing family or domestic violence and social services fail to provide support, First

Nations people become targets of police profiling and criminalised for their

circumstances.113

The AIHW statistics, 2018-19, reports that more than half of First Nations Peoples aged

15 and over could not raise $2,000 within a week for an emergency and that 39% of

households reported they went some days without money for basic living expenses in

the last twelve months.114 National Australia Bank (NAB) published a report in 2019

114 AIHW: Indigenous income and finance.
113 NSW Courts, ‘Policing the Poor: The History of Vagrancy Laws and the Criminalisation of Homelessness’.

112 NSW Health: ‘Aboriginal Family Health Strategy 2011–2016.’

111 Cant et al. ‘Overcrowded housing: One of a constellation of vulnerabilities for child sexual abuse.
Author links open overlay panel’, Science Direct.

110 AIHW, Determinants of health for Indigenous Australians.
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highlighting that 48.8% of Aboriginal and Torres Strait Islander participants were

experiencing severe or high financial stress, compared with only 11% of the general

population.115 These statistics reveal that due to financial vulnerability, the hardship for

women and children can not be ignored.

Institutional and Historic Causes of Violence

The Incarceration Crisis: Locking up children

The ALA and ANTAR believe that current forms of violence against First Nations

women and children cannot be understood, nor addressed, unless there is an

assessment of broader historical and institutional causes of violence against First

Nations peoples and their children.

As we have consistently advocated,116 our organisations consider that raising the age

of criminal responsibility is a key measure in reducing the rate of incarceration of young

people, who by accepted legal principle, should only be detained as a last resort.

Currently, the minimum age of criminal responsibility is ten years. This is in breach of

international human rights standards and puts Australia out of step with much of the

rest of the world; the worldwide median age of criminal responsibility is 14 years.117

We are concerned that by criminalising the behaviour of children who may not be

aware of the consequences and nature of their conduct, a dangerous cycle of

disadvantage is initiated, causing children to become entrenched in the criminal justice

system where inevitable physical violence and mental deterioration is experienced.

Several studies confirm that when children are drawn into the criminal justice system at

a young age, there is a significantly higher likelihood of subsequent reoffending, and a

lower likelihood of that child completing her/his education or securing employment.118

Research has established that imprisonment generally can have a ‘criminogenic’ effect

because of difficulties adjusting to life post-incarceration, stigma making it difficult for

118 Australian Institute of Health and Welfare, Young people returning to sentenced youth justice.
supervision, 2014–15.

117 Australian Human Rights Commission, National Children’s Commissioner, Children’s Rights Report 2016,
187.

116 Australian Lawyers Alliance (ALA). The Criminal Law (Raising the Age of Responsibility) Amendment
Bill. 2021. Submission to the Queensland Parliament Community Support and Services Committee, 8
October 2021.

115 NAB: ‘Money stories: Financial resilience among Aboriginal and Torres Strait Islander Australians’.
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ex-prisoners to find employment or housing, weakened links with families and friends,

and exposure to older prisoners that may provide an ‘education in crime’ and build

networks with older offenders.119

In 2020, close to 600 children aged ten to 13 years were locked away in prisons across

Australia and many more were pushed through the criminal legal system.120 The ALA

draws attention to the fact that Aboriginal and Torres Strait Islander children are

disproportionately impacted by laws that imprison them, with 65% of children as young

as ten-years-old identifying as Aboriginal or Torres Strait Islander in 2020.121

The ALA and ANTAR consider that the mass imprisonment of Aboriginal and Torres

Strait Islander children is a national crisis that must be addressed by reconsidering

outdated notions of retributive punishment that leave little room for understanding the

health and welfare implications of the ongoing, well-documented impact of

intergenerational trauma and incarceration.122

We believe that health and welfare response, in addition to a justice reinvestment

approach, will play an important part in addressing ongoing violence towards and

particular vulnerabilities of First Nations women and children.

Child Mass Incarceration – Northern Territory’s Don Dale prison

The incarceration of First Nations children in the condemned youth detention facility

known as Don Dale, continues unabated in Darwin. There is currently a record high

number of ‘prisoners’ with some as young as ten and eleven, and many if not all being

Aboriginal or Torres Strait Islander.123

Don Dale was originally an adult maximum-security prison, repurposed as a youth

detention centre in 2015 and became the subject of a 2017 royal commission after

123 Office of the Children’s Commissioner – Northern Territory, Don Dale Youth Detention Centre Monitoring
Report, (No. 461, 6 October 2021); Lorena Allam, ‘'System is broken': all children in NT detention are
Aboriginal, officials say”, The Guardian (News article, 31 May 2019.

122 McCallum, D. (2022). Law, justice, and Indigenous intergenerational trauma - a genealogy. International
Journal for Crime, Justice and Social Democracy, 11(3), 165–177.

121 Lorena Allam, ‘Jailing of nearly 500 children aged 13 and under a ‘failure’ by Australia’s top legal officers,
advocates say’, The Guardian (News article, 27 July 2021).

120 Australian Institute of Health and Welfare (2021) Youth detention population in Australia 2021, AIHW,
Australian Government, accessed 08 November 2022; Sophie Trevitt, ‘Australian governments continue to
fail kids by refusing to raise the age at which children can be locked in prison’ (Media release, 27 July
2020).

119 Australian Government - Productivity Commission Research Paper, Australia's prison dilemma, October
2021 p15.
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distressing footage of the treatment of juvenile detainees was broadcast on the ABC,

showing the use of restraints, strip searches, teargas and spit hoods. While the Royal

Commission found that it was ‘wholly inappropriate’ for children and recommended it

be closed (the NT government declaring acceptance of all but ten of the 227 Royal

Commission recommendations) conditions continue to remain completely

unacceptable for the detention of children.124

The Royal Commission into the Protection and Detention of Children in the Northern

Territory found that the NT's detention system failed to uphold basic binding human

rights standards in the treatment of young people who were denied their basic needs

such as water, food and use of toilets.125

In an article for the Arena, criminal barrister John Lawrence SC writes the following of

his eleven-year-old client held in Darwin’s Don Dale prison:

‘No human being should be held in such a dystopian relic, let alone a troubled

Indigenous child. Billy spends twenty to twenty-two hours each day on his own

in that cell, released for only fifteen minutes every four hours, to sit in a

concrete yard in the company of one other child. There’s virtually no sport or

recreation available and little education. Most, if not all of the children held in

Don Dale, require therapeutic, trauma-informed care from qualified and

experienced staff. This was the basis of three White/Gooda Royal Commission

recommendations (2017): 16.7, 19 and 28.2. What they actually get is

trauma-compounding.

Note again, Billy is only eleven years old. Back in 2011, then-CEO of NT Adult

Corrections, Ken Middlebrook, described Berrimah Jail in his evidence to a

coronial inquest as being ‘only fit for a bulldozer’. I’ve been through the place. It’s

derelict, all crumbling concrete and rusting steel mesh, with a dilapidated

basketball court with broken hoops. Most of the staff are inadequately qualified

to work effectively with the troubled Indigenous child inmates. This is

125 Royal Commission and Board of Inquiry into the Protection and detention of children in the Northern
Territory (Final Report, November 2017) vol. 4

124 Lorena Allam, ‘Is it really going to take a death?’: legal advocates say Don Dale must be shut down’, The
Guardian (News article, 10 June 2022)
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barbarism. And yet it continues unabated. We have moved backward. We have

become backward.’ 126

According to data provided by the Department of Territory Families, Housing and

Communities, there were 54 incidents of self-harm between July 2021 and December

2021 inside Don Dale; a more than 500 per cent increase from the corresponding

period in 2020, when there were eight instances of self-harm reported.127 Nationally,

suicide deaths represent a higher proportion of deaths in young First Nations

Australians age groups compared to non-Indigenous Australians. From 2016 to 2020,

almost a quarter (24%) of deaths in Indigenous Australians aged zero to 24 were due

to suicide, compared to 17% in non-Indigenous Australians.

For those who witness and hear about these deaths, there is a compounding effect of

trauma that the ALA and ANTAR believe must not be ignored. For example, a First

Nations boy attempted to take his own life by stabbing himself in the stomach and

days later, three other children in Don Dale were reported to have been hospitalised

after self-harming.128

Our organisations believe that incarceration of children and the associated violence

that children experience in prison is not only immoral, but it is unlawful and a gross

form of institutionalised violence experienced predominantly by Aboriginal and Torres

Strait Islander young people and children. Don Dale Youth Detention Centre is operated

by the Department of Territory Families, Housing and Communities.

The Department owes a duty of care towards young people in Don Dale, along with the

standards set out in various international legal conventions as signed and ratified by

Australia (e.g., the 1990 UN Rules for the Protection of Juveniles Deprived of their

Liberty and the 1990 UN Convention on the Rights of the Child). Despite the Royal

Commission recommending that the Northern Territory, Government close the centre

128 Amanda Parkinson and Zizi Averill, ‘Self-harm and suicide rates double across Northern Territory
detention centres’, NT News, (6 July 2022).

127 Steve Vivian, ‘Self-harm incidents inside Don Dale spark intervention of NT Children's Commissioner’,
ABC News (News article, 10 June 2022).

126 John B. Lawrence SC, ‘Indigenous child abuse continues in Australia’, Arena (News article, 29 June
2022).
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and replace it with a new purpose-built facility, accepting all 227 recommendations,129

Don Dale prison remains open.

The government must adopt a therapeutic framework to guide its operations and

treatment of children who by all standards are not cognitively developed enough to be

measured by the standards of an adult.130 In addition to the mental and physical

violence experienced by First Nations children in detention settings, the ALA draws

attention to ample research showing that imprisonment generally has a "criminogenic"

effect because of difficulties adjusting to life post-incarceration, weakened links with

families and friends, and exposure to older prisoners that may provide an "education in

crime" and build networks with older offenders.

We support viable, effective and more appropriate alternatives to incarceration that

work to address offending behaviour in children. Right around the country,

community-driven solutions, intensive family support programs, trauma-informed

mentorship and on-country learning are supporting children to learn from their

mistakes instead of locking them away.  The choice to continue along the path towards

mass incarceration of Aboriginal and Torres Strait Islander children is to deny their

basic right to life.

Bail law reform: Increasing contact with the criminal justice system

The ALA draws attention to ‘tough on crime’ rhetoric being at odds with youth diversion

programs. It is well-documented that tightening bail laws has led to significant

increases in the number of incarcerated Aboriginal children and therefore, the duration

of mental harm and physical violence they experience within our institutions. For

example, last year the NT Government toughened youth bail laws131 and subsequently

imprisoned children at rates higher than they have ever been. Half (50%, or 410 of 819)

of all young people in detention on an average night in the June quarter 2021 were

Aboriginal or Torres Strait Islander people. This is stark given that First Nations young

131 Youth Justice Legislation Amendment Act 2021.

130 Kelly Richards, ‘What makes juvenile offenders different from adult offenders?’, Trends & Issues in crime
and criminal justice, No. 409, February 2011, 4; Laurence Steinberg, ‘Risk taking in adolescence: new
perspectives from brain and behavioural science’, (2007) 16 Current Directions in Psychological
Science 55, 56.

129 Northern Territory, Parliamentary Debates, Legislative Assembly, 21 November 2017, p. 60 (Mr Gunner,
Chief Minister).
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people make up just six per cent of the Australian population aged ten–17.132 In

addition, young First Nations Australians aged 10–17 were 20 times as likely as young

non‑Indigenous Australians to be in detention on an average night in the June quarter

2021, and this fluctuated, at 16–25 times the non-Indigenous rate over a four‑year

period.133

NSW had a similar experience in September 2021; 107 children and young people were

in prison without having been sentenced, with 68 children and young people detained

under sentence. In the June quarter 2021, the number of people held in prison without

being sentenced was more than double the number detained under sentence.134

Continual bail law amendments (e.g. increasing ‘show cause’/reverse onus offences)

has a significant impact on the over-incarceration of Aboriginal and Torres Strait

Islander peoples and children alike. It is well documented that remand can significantly

affect the lives of those subjected to it, particularly by negatively effecting mental

health, with higher rates of suicide among the remand population compared with the

sentenced prison population.135

As recently noted in ALA’s submission to the New South Wales Law Reform

Commission, placing people on remand or in prison has ripple effects that are often felt

by third parties, such as children and people who are cared for by the detained

person.136 This is particularly concerning given the well-documented intergenerational

trauma experienced from historical experiences of child removal from families.

We are concerned with the overuse of remand which has undoubtedly serious

consequences for individuals and their families; particularly for Aboriginal and Torres

Strait Islander children. The remand rate for First Nations Australians was already

significantly higher than that of non-Indigenous adults – 17.3% compared to 6.5%. After

the Bail Act amendment in NSW, the rate of remand for First Nations Peoples increased

136 Australian Lawyers Alliance, Submission No BL12 to NSW Law Reform Commission, Bail: Firearms and
Criminal Associations (28 September 2022); New South Wales Law Reform Commission, Bail: Firearms and
Criminal Associations (Report No 150, 4 November 2022).

135 New South Wales Law Reform Commission, Bail, (Report 133, 2012) ch 5.

134 New South Wales Custody Statistics, Quarterly Update (September 2021).
133 Ibid.

132 Australian Institute of Health and Welfare (2021) Youth detention population in Australia 2021, AIHW,
Australian Government, accessed 09 November 2022.
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by 14.4% and for non-Indigenous adults by only 7%.137 Notably, these statistics

occurred despite provisions in the Bail Act 2013 (NSW) that allowed the court to

consider kinship and community ties when assessing the probability that Aboriginal

and Torres Strait Islander Australians would appear in court, and to consider their

‘special needs’.138

Tightening bail laws, particularly for offences affecting youth, is unconscionable as it

has the effect of keeping children detained under harmful conditions.

Discriminatory impact of ‘Public Order’ offences

The ALA’s recent submission to the Queensland Community Support and Services

Committee, highlighted the discriminatory impact of public order offences such as

public intoxication, public urination and begging which are significantly influenced by

attitudes to drinking, poverty, and systemic racism.139 This is affirmed by the fact that

First Nations deaths in custody occur largely as a result of the disproportionate

number of arrests, remand, and jailing which First Nations people experience relative to

the general population. For example, racial profiling has also been shown to

significantly impact the way in which police carry out their duties.140 For example, in

2021 – a total of 2102 people were charged or fined for ‘public order’ offences; public

intoxication charges accounted for 1256 of those charges, with half of the offenders

identifying as Indigenous despite only making up 4.6% of the population.141

Generally speaking, First Nations people significantly more likely to be arrested and

imprisoned than other Australians142 and as a consequence, are six times more likely to

die in police custody than non-Indigenous people.143 Between 1979-80 and 2018-19,

143 Laura Doherty and Samantha Bricknell, Deaths in custody in Australia 2018-19 (Australian Institute of
Criminology, Statistical Report 31, 2020) 12.

142 Alexandra Gannoni and Samantha Bricknell, Indigenous deaths in custody: 25 years since the Royal
Commission into Aboriginal Deaths in Custody (Australian Institute of Criminology, Statistical Bulletin 17,
February 2019).

141 Matt Dennien, ‘Lawyer flags support for offensive language law rethink amid broader reforms, Brisbane
Times (News article, 14 July 2022).

140 Racial Profiling and Police Subculture Janet Chan Canadian Journal of Criminology and Criminal Justice
2011 53:1, 75-78; Evan Young, “After new allegations, Indigenous legal expert says racial profiling by police
is still 'very common'”, SBS News (News article, 31 March 2021).

139 Calla Wahlquist, “Tanya Day's family 'devastated' that no police will face charges for death in custody”,
The Guardian (News article, 27 August 2020).

138 Victorian Law Reform Commission, Review of the Bail Act (Final Report, September 2007), 45.

137 NSW Bureau of Crime Statistics and Research, The Impact of the Bail Amendment (Repeat Offenders)
Act 2002, Crime and Justice Bulletin No 83 (2004).

33

https://www.aic.gov.au/publications/sr/sr31
https://www.aic.gov.au/publications/sr/sr31
https://www.aic.gov.au/publications/sb/sb17
https://www.aic.gov.au/publications/sb/sb17
https://www.aic.gov.au/publications/sb/sb17
https://www.brisbanetimes.com.au/national/queensland/lawyers-seek-overhaul-of-public-swearing-laws-amid-broader-reforms-20220707-p5azud.html#:~:text=Matt%20Dennien&text=Queensland's%20peak%20legal%20profession%20body,of%20long%2Dawaited%20legislative%20changes.
https://www.brisbanetimes.com.au/national/queensland/lawyers-seek-overhaul-of-public-swearing-laws-amid-broader-reforms-20220707-p5azud.html#:~:text=Matt%20Dennien&text=Queensland's%20peak%20legal%20profession%20body,of%20long%2Dawaited%20legislative%20changes.
https://www.utpjournals.press/doi/abs/10.3138/cjccj.53.1.75
https://www.utpjournals.press/doi/abs/10.3138/cjccj.53.1.75
https://www.sbs.com.au/news/article/after-new-allegations-indigenous-legal-expert-says-racial-profiling-by-police-is-still-very-common/upf0595hk
https://www.sbs.com.au/news/article/after-new-allegations-indigenous-legal-expert-says-racial-profiling-by-police-is-still-very-common/upf0595hk
https://www.theguardian.com/australia-news/2020/aug/27/tanya-days-family-devastated-that-no-police-will-face-charges-for-death-in-custody
https://www.theguardian.com/australia-news/2020/aug/27/tanya-days-family-devastated-that-no-police-will-face-charges-for-death-in-custody
https://www.lawreform.vic.gov.au/wp-content/uploads/2021/07/VLRC_Review_of_the_Bail_Act_Final_Report.pdf
https://www.bocsar.nsw.gov.au/Publications/CJB/cjb83.pdf
https://www.bocsar.nsw.gov.au/Publications/CJB/cjb83.pdf


Indigenous deaths comprised 18% of prison custody deaths and 22% of police custody

deaths across Australia, despite making up just over 3% of the Australian population.144

The impact of racial profiling and discrimination on the operation of punitive laws

cannot be ignored if the issue of mass incarceration of Aboriginal and Torres Strait

Islander women and children is to be holistically understood and effectively addressed.

It is well-documented that the effect of mass incarceration increases vulnerabilities of

these cohorts and weakens the general social fabric of the First Nations community.

When existing empirical data suggests that early contact with the criminal justice

system is generally detrimental to health outcomes, the compounding of this trauma

for Aboriginal and Torres Strait Islander women and children is clearly reflected in the

statistics on mass incarceration.

Domestic and Family Violence – Policing Responses

A culture of gender and racial prejudice

There is an inherent failure by police services to appropriately support and protect First

Nations women. Nationally, Aboriginal and Torres Strait Islander women are 32 times

more likely to be hospitalised due to family violence than non-Aboriginal women, ten

times more likely to die due to assault, and 45 times more likely to experience

violence.145 First Nations women are five times more likely to be victims of homicide

than non-Indigenous females, and are more likely to be killed by strangers.146 A

substantial amount of data also suggests that First Nations women suffer from levels

of sexual violence many times higher than in the wider population.147

The stories of Aboriginal and Torres Strait Islander women and from police services

themselves demonstrate the reality experienced by many; that while the State purports

to protect them, the actual experience of First Nations women is often characterised

by direct and indirect violence. Accounts from First Nations women detail the

stereotyping and racial profiling experienced as a result of seeking help from police, as

147 Marcia Langton, ‘Two Victims, No Justice’. The Monthly (July 2016).

146 Change the Record, ‘Pathways to Safety Report’, Pathways to Safety - Report (2021), p. 3; National
Inquiry into Missing and Murdered Aboriginal Women and Girls, ‘Our Women and Girls Are Sacred, Interim
Report’ (2017), p.56.

145 Marcia Langton, ‘Two Victims, No Justice’. The Monthly (July 2016).

144 Australian Institute of Criminology, National Deaths in Custody Program.
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well as experiences of direct police assault, dismissal of complaints, child removal and

incarceration. The Institute for Collaborative Race Research (ICCR) and Sisters Inside

have provided some stories from survivors themselves below. Their stories

demonstrate that First Nations women are frequently belittled, not believed and are

even actively criminalised and cast as perpetrators.

The following story recounted by a Sister’s Inside worker by a woman – Samantha*,

illustrates a common experience amongst First Nations women. Samantha had a long

history of sexual violence victimisation and received a five-year imprisonment

sentence for fraud offences. Upon her release from prison, she experienced violence in

a new relationship:

‘When the relationship broke down he came to collect his things and was

physically violent towards me, he held me against a wall with one hand around

my throat, and one arm across my body and arm. My sister was there and so

was his friend. My sister called the police and they made me give him his

property but did not provide any protection to me. The police told me that it was

all sorted and that he was not pressing charges. I was shocked and told them

that he had attacked me. They dismissed me and left.

Two days later he was still sending me abusive texts and bruising had come up

all over my neck and arms so I returned to the police to press charges and get a

protection order. I showed the police woman the messages, and she advised

there was little she could do as the officers who came after the assault had

listed me as the aggressor as he had told them I had refused him access to my

apartment to collect his things and that I had been to prison. As she looked at

the extremely visible bruising across my neck, she told me that it was his word

against mine, and that I had been in prison and he had no criminal history. If he

pressed charges also it may affect my suspended sentence. She advised that

they could not do anything further. I will never go back to the police for help

again. The police have shown that they do not believe me because of my

criminal history.’148

148 Sisters Inside and the Institute for Collaborative Race Research, Report No to the Independent
Commissioner, Inquiry into Queensland Police Service responses to domestic and family violence, (13 July
2022).
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A 2017 review of domestic and family violence (DFV) related deaths in Queensland

found that almost half of the women killed had been identified as a respondent to a

DFV protection order on at least one occasion. In the case of Aboriginal and Torres

Strait Islander women, that number rose to 100% of deceased women recorded as

‘both respondent and aggrieved prior to their death.’149

The ALA and ANTAR  believe that stories and statistics go hand-in-hand to address

fundamental flaws in existing service provision and the urgent need for a non-carceral,

non-violent and preventative approach to domestic violence case management. We

support solutions that invest in social housing, employment, childcare, supported

training or education, healthcare, counselling and other enabling social services that

allow women to exercise greater agency in ensuring their own safety while helping to

build a less inequitable and more just society.

There is a need to seriously question and understand with genuine curiosity why it is

that First Nations women are frequently misidentified as perpetrators of domestic

violence, and often, to tragic ends.150

In response to the recent inquiry into Queensland Police Service responses to domestic

and family violence, the Institute of Collaborative Race Research (ICRR) points out that

society rarely sees First Nations women as legitimate victims who do not deserve their

suffering and that these attitudes have long-standing roots in the colonial practice of

denying First Nations women’s humanity in ways that legitimise their dispossession and

violation.151 The view that Aboriginal and Torres Strait Islander women are seen as

culpable in their own suffering is supported by accounts that draw reference to gender

and racial sympathies and solidarity experienced by victims of domestic violence

where police are called to attend.

One woman that Sisters Inside supported, Wendy* felt that police did not take her

suffering seriously due to a masculine culture of ‘mateship’ between her partner and

151 Libby Connors, ‘Uncovering the shameful: sexual violence on an Australian colonial frontier’ In Robert
Manson (eds): Legacies of violence: rendering the unspeakable past in modern Australia (Berghahn Books,
2017); and Liz Conor, Skin Deep (University of Western Australia Press, 2016).

150 Ben Smee, ‘Queensland police: woman who was raped and abused killed herself after being wrongly
identified as offender, report finds’, The Guardian, (31 October 2022).

149 Queensland Government, ‘Domestic and Family Violence Death Review and Advisory Board - Annual
Report 2016-2017 (courts.qld.gov.au)’ (2017).
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the male police officer that would attend the incidents. She felt that her distress was

treated as a mere annoyance by this police officer:152

‘The fighting got so bad that I started calling the police – in total 17 times. We

both ended up taking out DVOs on each other. I would be the one who was

taken away or ordered to leave every time the police came because it was his

house. They would always chat to him like he was a mate and would always take

his side of the story over mine. A Constable once said to me “if you don’t stop

making these calls, you’ll end up in jail”.’

According to the ICRR, a core issue of the violence experienced by First Nations

women at the hands of police (by omitting to act where necessary for example) is that

First Nations women are subject to dehumanising racial stereotypes that are much

more powerful and prevalent than any evidence that stands before police no matter

how confronting the scene they are called to. This renders the violence unseeable to

them, to the point that police deny victimhood when faced with it.

History speaking: Racialised and Gendered Violence

These attitudes and perceptions that First Nations women are complicit in the violence

that they endure follows them even after their death. ICRR has carried out confidential

work relating to cases of missing and murdered Indigenous women and found that

even in death First Nations women are not deemed worthy of proper investigation.153

The current crisis of missing and murdered First Nations women and children must be

looked at through the lens of First Nations women’s views and stories in order to be

fully understood. Furthermore, an informed understanding of the causes of violence

experienced by Aboriginal and Torres Strait Islander women in domestic violence cases

must not be separated from the impact of a colonial history on how First Nations

women were viewed and treated in Australia.

153 Ibid p.7.

152 Sisters Inside and the Institute for Collaborative Race Research, Report No to the Independent
Commissioner, Inquiry into Queensland Police Service responses to domestic and family violence, (13 July
2022).
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Historically, the refusal to prosecute non-Indigenous perpetrators at a time when

sexual violence against and murder of First Nations women was tolerable and socially

accepted, is a clear indication of the prevalence and strength of prejudiced views

about the worth of the life of a First Nations woman. The strong sense of ‘mateship’

and solidarity between policemen and colonial society must be observed to understand

how the violent deaths of Aboriginal and Torres Strait people were framed, talked

about and understood.

The impact of legislation on the criminalisation of First Nations children and policing

responses to domestic violence against First Nations women cannot be fully

understood nor addressed without addressing social forces like racial prejudice and

sexism in how Aboriginal and Torres Strait Islander women and their families

experience implementation and application of the law.

In life and in death: Dismissal and Desensitisation

A key institutional cause of violence comes from a reluctance to properly investigate

and prosecute direct murders of First Nations women. We reference the stories of

Aboriginal and Torres Strait Islander women and their families as well as research that

finds police are more likely to declare them missing of their own accord or somehow

responsible for their own deaths. For example, the highly regarded Canadian Inquiry

into Missing and Murdered First Nations Women and Girls found that First Nations

women are more likely to go missing and remain missing, both because they are

subject to higher levels of violence when all other factors are controlled for, and

because the police are less likely to fully investigate their disappearance.154

After several years of gathering data, the inquiry found a devastating pattern of police

disregard and inaction on reports of missing women based on stereotypical

assumptions that the women were either drunk, partying, engaged in sex work or

otherwise to blame for their own disappearance. Families were often left searching for

their loved ones themselves, while police had dismissed their disappearance as the

women having just wandered off.155

155 Ibid.

154 Reclaiming Power and Place: The Final Report of the National Inquiry into Missing and Murdered
Indigenous Women and Girls, p.469.
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The National Inquiry found an automatic assumption that First Nations women are

engaged in criminal behaviour, resulting in excessive use of force by police officers,

higher contact, arrest, prosecution and conviction rates, sexual harassment and

assault by police officers, and a reluctance to see these women as genuine victims.156

Stereotypes and victim blaming of First Nations women as culpable in their own demise

is itself an institutional cause of violence against them since it is perpetrated by the

State such that those in power effectively slow down or impede investigations into

Aboriginal women’s disappearances or deaths.

‘This is not to say Indigenous (sic) women are not crying out
for support: they are and have been. However, they are often
confronted with a dilemma of who is safe to turn to, and what
the consequences of reporting might be.’157

The ALA and ANTAR position is that institutional and historical causes of violence

against First Nations women and children cannot be fully understood or addressed

without due regard for the experiences of Aboriginal and Torres Strait Islander women

and their families. Therefore, we urge the Australian Government to continue to amplify

the voices of First Nations people and to continually seek to understand and act upon

what is currently known about the operation of a number of policies that have the

effect of compromising the right to life of Aboriginal and Torres Strait Islander women

and children.

157 The Conversation: ‘Could the Sentate Inquiry into Missing and Murdered Indigenous Women and Children Prevent
Future Deaths’

156 Ibid.
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E. The policies, practices and support services that have

been effective in reducing violence and increasing safety

of First Nations women and children, including

self-determined strategies and initiatives

First Nations-led Family and Domestic Violence and Prevention Programs and

Services

Domestic and family violence in Aboriginal and Torres Strait Islander communities is a

layered and cross-cutting issue that is shaped in and by a historical and cultural

context of colonisation, intergenerational trauma, and systemic disadvantage.

Community-controlled programs and services have been proven effective for providing

holistic and sustainable care in a cultural context to all those affected by violence,

often working with men, women, children, youth and Elders.158

A number of early intervention and prevention programs demonstrate the critical role

of the Aboriginal and Torres Strait Islander community-controlled sector in reducing

violence and increasing community safety for First Nations women and their children.

Established in Adelaide, the Aboriginal Family and Healing Program (AFCH) is focused

on family and community healing and developing effective culturally informed

responses to family violence.159 Effective in helping participants build skills in

communication and conflict resolution, cited strengths of the program include its

evidence-based design, intersectoral linkages, and holistic approach.

Regular participation between different groups in the program further enabled

relationships of trust to develop, demonstrating the importance of dedicated and

sustainable funding.

The Tangentyere Family Violence Prevention Program is a grass-roots, place-based

primary prevention program that aims to achieve systemic solutions to the issues

159 An Aboriginal Family and community healing program in metropolitan Adelaide: description and
evaluation.

158 White Ribbon, 2020. Towards an Aboriginal and Torres Strait Islander violence prevention framework for
men and boys.

40

https://www.indigenousjustice.gov.au/resources/an-aboriginal-family-and-community-healing-program-in-metropolitan-adelaide-description-and-evaluation/
https://www.indigenousjustice.gov.au/resources/an-aboriginal-family-and-community-healing-program-in-metropolitan-adelaide-description-and-evaluation/
https://www.whiteribbon.org.au/awcontent/whiteribbon/documents/White-Ribbon-Australia-Towards-an-Aboriginal-and-Torres-Strait-Islander-violence-prevention-framework.pdf
https://www.whiteribbon.org.au/awcontent/whiteribbon/documents/White-Ribbon-Australia-Towards-an-Aboriginal-and-Torres-Strait-Islander-violence-prevention-framework.pdf


behind family and domestic violence. Strong advocacy from the Tangentyere Women’s

Family Safety group has seen significant success in challenging racism, sexism, gender

inequality, uneven power relations and other societal dynamics that contribute to

violence against Aboriginal and Torres Strait Islander Women.160

Empowering women through strengths-based approaches and self-determination has

been identified as best practice. Consequently, successful prevention programs have

focused on re-building confidence and reinforcing women’s strength.161 Aboriginal

Women Against Violence is a peer-mentor program in Western Sydney that equips First

Nations women with the skills they need to take on community-based leadership and

advocacy roles.

Informed and shaped by First Nations community development, empowerment

principles and cultural knowledge, the program led to the creation of a confidential,

supportive, and culturally-safe space for women to share their experiences of violence,

disrupting the dominant client/provider relationship model, and challenging

non-Indigenous services to improve their relationship with First Nations women. At the

completion of the eight-week course participants were also provided with a certificate

that could be accredited toward a TAFE course, further reinforcing women’s agency

and autonomy.162

Creating a safe, culturally appropriate environment for people to interact with

organisations has also been identified as important for improving community

awareness of services, which is often disaggregated and inaccessible. This implies a

need for communications to be conducted ‘on the ground.’ Sisters Day Out is a

weekend workshop event that has been shown to positively improve First Nations

women’s access to a variety of service providers in the Geelong area (Victoria). The

relaxed, informal and reciprocal environment further helped to build trust between the

services and the community.163

Other programs have focused on addressing domestic and family violence through

education and awareness. The Alice Springs Domestic and Family Violence Outreach

163 Sister’s Day Out: Promoting Well-Being and Safety for Aboriginal Women (2011)

162 Helping Ourselves, Helping Each Other: Lessons from the Aboriginal Women against violence Project
(2014)

161 Aboriginal health and wellbeing services: Putting community-driven, strengths-based approaches into
practice (2019)

160 Closing The Gap Campaign Report. (2021). Transforming Power: Voices For Generational Change.
Lowitja Institute for the Close the Gap Steering Committee Report.
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Service provided targeted outreach support and education services to women

experiencing family and domestic violence. An independent evaluation in 2012-13

found that the program significantly improved the safety of women in Alice Springs and

saw a reduction in the use of crisis accommodation services.164

Aboriginal and Torres Strait Islander women face many challenges when dealing with

the Australian legal and justice system, including racial discrimination as well as a lack

of culturally-competant and accessible legal supports. Aboriginal and Torres Strait

Islander Legal Services (ATSILS) and Family Violence Prevention Legal Services

(FVPLS) provide a range of services to victims of domestic and family violence and the

Broader First Nations community. This includes culturally appropriate legal assistance,

casework, counselling and court support, community legal education, prisoner

through-care and law reform, and other advocacy activities.165

In Victoria, FVPLS provides legal services to First Nations victims of family violence and

sexual assault, advocates for legal and policy reform and conducts a range of activities

as part of its Community Legal Education (CLE) program.166 Other community support,

such as intensive case management and therapeutic services, are provided through

programs like the Kunga Stopping Violence Program, run by the Central Australian

Aboriginal Legal Aid Service; the Strong Mothers, Strong Women Program, run by the

Western Australian Aborignal Family Law Service; and the Aboriginal Children and

Young Justice Project, run by the Victorian Aboriginal Legal Aid Commission167.

Notwithstanding the cultural and professional expertise they provide, these services

are much more likely to be utilised by Aboriginal and Torres Strait Islander peoples if

they are First Nations-led.168 This is important considering the problems associated

with data gaps given the under-reporting of violence by Aboriginal and Torres Strait

Islander women. It is crucial that funding for ATSILS, FVPLS, and other First

Nations-led services is strengthened to enable culturally safe and respectful responses

to domestic and family violence in Aboriginal and Torres Strait Islander communities.

168 Ibid.
167 SNAIC, NATSILS, NFVPLS Policy Paper (2017).

166 Karahasan, B. (2014). Evaluation Report of the Aboriginal Family Violence Prevention and Legal Service
Victoria’s Early Intervention and Prevention program. Indigenous Justice Clearinghouse.

165 SNAIC, NATSILS, NFVPLS Policy Paper (2017.)

164 Australian Government: Family violence prevention programs in Indigenous communities. Australian
Institute of Health and Welfare and Australian Institute of Family Studies (2017).
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Recommendations

In considering and responding to the Terms of Reference of this important inquiry,

ANTAR make the following recommendations for the Senate Committee’s

consideration:

1. Funding for Community Controlled services in health, justice, family violence and child

protection;

2. Reform of the standards in data collection relating to First Nations people. Data

collection must reflect the priorities of rural and remote communities as well as those

First Nations Peoples who are currently excluded, where possible and appropriate;

3. Reform of police reporting processes to include identification of First Nations heritage

for all incidents involving First Nations Peoples. It is recommended that this policy is

established in consultation with First Nations communities to address under reporting

and misidentification;

4. Reform to procedures relating to missing persons reports, specifically those involving

First Nations people to increase response rate and allocation of resources;

5. Establish State and territory First Nations advisory groups who consult with police to

guide appropriate engagement and response to matters relating to First Nations

communities. These must include appropriate representation;

6. Establish referral processes for First Nations victims and perpetrators, including

services for victim’s families in missing persons cases. These processes should be

culturally appropriate, community-based programs and include allocated funding to

support the functioning and evolution to support referred First Nations people;

7. Community-based cultural awareness training specifically in communities identified as

having a high First Nations population;

8. Commitment to a truth-telling process to educate the broader non-Indigenous

population on the impact of racial profiling and address racial prejudice towards First

Nations people;

9. Incorporate cultural safety into investigation processes, ensuring the rights of First

Nations women and children are upheld throughout all justice measures;

10. Establish a co-designed framework between government agencies and

community-based First Nations organisations to address the impact of family and

domestic violence;
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11. Address the incarceration and criminalisation of First Nations children by raising the

age of criminal responsibility to a minimum of 14 in all States and territories;

12. Reform bail laws and the deployment of ‘Public Order’ offences to address the

disproportionate impact that racial profiling has on First Nations people;

13. Utilise a justice reinvestment model to disrupt the streamlining of contact between

First Nations people and the criminal justice system; and

14. In developing strategic plans to address the impact of institutional racism the

knowledge gained through the lived experience of First Nations women and children

must guide proposed reform and forward thinking.

Conclusion

This inquiry is an important opportunity to share the awful truth of failed justice for too

many First Nations women and children. We hope that the Committee’s report is not

just another marker of our collective failure, but rather a circuit-breaker that instigates

real reform in the Justice system to better serve and protect First Nations

communities.

The ALA and ANTAR thank the Committee for the opportunity to make this submission.
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